Le Président du Conseil de sécurité présente ses
compliments aux membres du Conseil et a 1'honneur de
Lransmettre, pour examen, le texte d'une note
verbale datée du 2 mai 2013, adressée au Président
du Congeil de sécurité par la Mission permanente du
Kenya aupres de 1'Organisation des Nations Unies, et

la piece qui y est jointe.

Le 3 mai 2013

The President of the Security Council presents
his compliments to the members of the Council and
has the honour to transmit herewith, for their
information, a copy of a note verbale dated 2 May
2013 from the Permanent Mission of Kenya to the
United Nations addressed to the President of the

Security Council, and its enclosure.

3 May 2013
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PERMANENT MISSION OF THE REPUBILIC OF KENYA

TO THE UNITED NATIONS

wo. 167 (1%

The Permanent Mission of the Republic of Kenya to the United Nations presents
its compliments to the President of the United Nations Security Council for the
Month of May 2013 and has the honour to enclose herewith a Statement on the

Situation in Kenya 1CC-01/09 and the International Criminal Court,

The Permanent Mission of Kenya to the United Nations would be grateful if the
President of the United Nations Security Council for the month of May 2013
could have this document circulated to the Members of the United Nations
Security Council ahead of the meeting with the Prosecutor of the International

Criminal Court scheduied for May 7 2013.

The Permanent Mission of Kenya to the United Nations avails itself of this

opportunity to renew to the President of the United Nations Security Council for

H.E. Mr. Menan Kodjo
President of the Security Council

for the Month of May 2013

c/o Permanent Mission of Toge to the United Nations
112 East 40 Street

New York, NY 10016

288 UNITED NATIONS PLAZA, RM. 304 « NEW YORK, NY 10017
TeEL: (212) 421-4741/2/3 « FAX: (212} 486-1985 = E-MAIL. Enfo@keﬂyaun.org



BRIEF ON THE SITUATION IN KENYA AND THE INTERNATIONAL CRIMINAL COURT

The Preamble of the Rome Sfatute affirms the need to ensure effective
prosecution of the crimes proscribed under the Rome Statute. The events
surrounding the two cases in the Kenya situation reveai that the Court has
dropped the chqrges:ﬂgﬂimi iwo individuals and the Prosecution had to issue a
notice of withdraw. #itis: webioined for want of evidence. Obviously, the
Prosecution abdicated its duty under Article é2 of the Rome Si&iute by failing to
undericke investigations and brought before the court jesti Mles made by
coached withesses. In light of the foregoing it seems reasonak :
the Court has the wrong people before it and l’r is i5¢

The Rome Statute also reaffirms the Purposes aud P . harter of the
United Nations, including the need to respgct 1 ; Nty of memiber States
and to refrain from acting in a manngrs) t with the political
independence of any State. Kenyat wareign right vests, spoke

with a loud, clear, concise voice erwhelmingly elected Uhury

Kenyatta and William Ruto as B President respectively. We
are therefore concerned that being used fo undermine the
voice of Kenyans contra ' amentadl principles

The UNSC one of thyg 35 1) ne Rome Statute has the duly to ensure
that the prinCIples @r are upheld in the context of the Rome

Statute lest ¢ of the said principles endangers peace and

security.
In relatio ; t, ¥ae proceedings are misplaced in light of the present
prevg cumstageestt has since come to fight that the:-

cofe o light that there is hardly any cogent evidence o back the
Aas since come to light that the evidence could be tainted and
or procured through inducement and or corrupt measures. The case is not
sufficiently grounded to justify any further action by the Court.

« Two and half years later there is nothing on record or any recent event to
show or justify the continuation of the Cases in relation to Kenya; there is
nothing on record to justify that the continuation of the case is in the
interest of justice or necessary for keeping of the peace in the Republic.




e Furthermore some individuals who are under question before the Court
have not anly been the greatest agents of cohesion and but have been
at the forefront and are the glue that binds the country during the
election and fransition period. There is nothing 1o suggest that the
continuance of the matter is in the interest of peace and justice in Kenyaq,
yet it is obvious that their absence from the country may undermine the
prevailing peace and any resultant insecurity my spill over fo the
neighbouring countries.

s |tis a fact that the very suspects who are being pm
say have received overwhelming support fro i
the just concluded 4™ March 2013 electio
(86% voter turnout] and looking at th
Kenyatta and Mr. William Ruto suggest #s _
for them 1o be their political masters, Thi Tewas f.{:elved from the
Kenyan public in the exercise of g
civic duty,

We are of the considered opini
conducted is neither imparii
falling short of this. There is_1

The Attorney Genergl Bikenya T Wiseveral occasions brought to light that
contfinued conduct gk he Prosecutor {OTP) is not consistent with
the old and esjghlished, te: of legal adage, practice, use, customs ethics

TSy doubt as to the intention of the proceedings. The
contigis i e OTP are clearly in breach of Arficle 67 which

Prosecuig: 3 ICC at his own behest, is falling apart in the face of a lack of
evidence, "Withdrawal of withesses and incompetent prosecution. At every
juncture that respective ICC judges have pronounced themselves on the Kenya
cases they have castigated and at times deplored the prosecutorial manner
and activities of the OTP. They have been critical of the prosecutor's methods
and tactics finding them wanting, violating of the rights of the accused,
unprofessional and at times verging on incompetence, Despite these turn of
events the OTP has continued to doggedly insist that there is a case where




there is none, and has disingenuously shifted the goal posts of the prosecutors
case, evidence, and coached witnesses in attempis o make a case where
clearly there is none.

We are of the reasoned opinion that what is currently ongoing af the instant is
an affront to the domestic policy and internal affairs of our sovereign Republic
of Kenya. This inalienable. right is being undermined and manipulated using
different actors from within and without the territory of Kenya. Ag.in the past, civil
society bodies are currently being used by external dark fprces tfggespouse their
own policies using the Rome Statute as a conduit ] N
manifestation of this interference.

For these reasons we are of the considered reqsg
and security
Constitution of

Kenya 2010 that deposits the sovereign e people of Kenya
All the while the Government of Ket © has Yowys shown and taken each and
every opportunity to co-oper S Tend ensure that it meefts iis

obligations as enumerated in

~ f;}i'n’r and electronic media are a blatant deviation of the
cced on the OTP by Article 42 of the Rome Statute.

In this regard the Attorney General of Kenya has repsated called upon the OTP
to raise her concerns as per the laid down procedures and if she is of the
opinion that the Government of the Republic of Kenya is reneging on its
obligations then the thing fo do is to raise the same in Court as provided for in
Article 87 and in particular Artficle 87 {7) of the Rome Statute.




The UNSC has always remained seized of this matter and from the foregoing it is
clear that the present proceedings as relates to Kenya are not in the interests of
peace dand security in Kenya and/or the region and it is high time that the UNSC
takes coghizance of this matter afresh in light of the fundamental changes and
present circumstances prevailing in Kenya.

The Security Coungil needs therefore to take up its responsibility as the political
abettor of last resort on mafters related fo the peace and@ecurity even os

the of the UN Security Council not see themselves as disirdc
the ICC legal process, but rather recognlze the pot T|cﬂ

of ICC,

This delegation has always maintaing bto the UN Security
Council, in its numerous statements 4@t > B 0 e ICC, as well as in its
statements in the UNGA that the ¢ X een taken up unilaterally by

§0f the Prosecutor were not only
: e integrity of the Kenyan state
5 and stability of the counfry. It has
ie part of the Kenyan people not to be
v these protracted and unpopular cases. |

fothaura's indictment, when he was the fop civil servant on the
Republic of Kenya, we suffered a great disruption in the operations of the civil
service as the perception of a fetter on the exercise of the mandate of officials
crept in. After this indictment his reputation built over a long tenure af nationdl,
regional and international levels suffered a blot that will forever haunt him. A




Thereafter, after two years of unimaginable mental anguish, pain and torture,
the OTP unilaterally decides to drop this indictment stating there was no
evidence to continue the case against him. The question we raise here |s it fair
to subject Kenya's top ranking civil servant, an Permanent Representative
Emeritus to the United Nations, an honest, humble and wise man of repute to
such humiliation that he has now no recourse to any recompense under the
infernational crimindl justice system not fo mention the arduous strain that was
occasioned to his otherwise good health, social standing, illustaus career and
not to mention financial resources. Surely this is not wi mgmae: Statute
envisaged as a result of its implementation,

At present | am of the view that the Rome statut sige ] as fo its
veracity, usefulness and impartiality. Which te " ‘
short of expectations. It is time for the UNSC
inferests of peace and security in Kei :
sovereign inalienable right of the dier and exercise of the
democratic space of the people. “

¥ any way interfering with the

contrary the Government of

Kenya will contihue cooper ourt and being a State Party to the
el placed on it,

This delegation wishes to reiter

At this point of time ' &l ' ifean and Latin American States and friendly
allies {China, UsBaindicaRussiy, et al) to use their influence and good offices fo
ensure thot Ui ed ©f this matter takes the necessary steps as in our

ou presented that its actions and that of its supporters in

relat #'in Case | and Il of Kenya presented a principled stand to
the w and a reprieve for the victims of post election violence in
Kenyai ihe same cannot be said today.

In relation to the Kenyan cases there is a constant shift of goalposts that is very
cdlculated to keep the Government, the leaders of Kenya and the people of
Kenya on a leash and in a distracting sense of alertness. This scenario is created
to ensure that the reputation of the country and its leaders especially H.E. Hon

Uhuru Kenyatta, President and Commander-in-Chief of the Defence Forces of

the Republic of Kenya and H.E. Hon Wiliam Ruto, Deputy President of the
y .




Republic of Kenya dre sufficiently tamished notwithstanding the fact that the
frue sovereigns of Kenya, the people of Kenya, have spoken with a loud, clear
and concise voice.

It is said that all shall be reveadled in due course. At the time when the Rome
Statute was adopled.at ¢ diplomatic conference, the United States of America,
China, India andother.countries voiced their concerns claiming that the ICC
would have unaccepiable unintended consequences. In cdgiatement Amb.
John Bolton who served as the U.S. Ambassador 1o th i
August 2005 until December 2006 said;

‘The problems inherent in the ICC are . . . mafle : « y on
our national interests and security, an refol s@. affect the
security of our friends and allies worldiwid

For numerous reasons, the United ‘ided@gat the ICC had
unacceptable  consequences | sovereignty.
Specifically, the I1CC is an runs contrary to
popular  sovereignty, Balances,  and national
independence,

xith its unaccountable Prosecutor

Subjecting U.S. pe
_ ¢ clearly inconsistent with American

standards Our concerns about politically
motivated st U S persons are not just hypothetical .

Without su -cagainst such frivolous charges respon5|b!e
offici ed from canying out a wide range of

5. actoss the spectrum, from actions integral to our
seo peacekeeping missions of interventions in
ises or civil wars . . . . Simply launching criminai

withesses and gathering documents, without ever bringing
formal charges.

Accumulated experience strongly favors a case-by-case approach o
resolving serious polifical and military disputes, rather than the
inevitable resort o adjudication . . . The international effort should
encourage warring parties o resolve questions of criminality within




national judicial systems, as part of a comprehensive solution to their
disagreements.

We strongly support states fulfiling their sovereign responsibility to hold
perpetrators of war crimes accountable rather than abdicating that
responsibility o the international community. In matters of international
justice, the United Biotes has many foreign policy instruments to
utilize that are fully consistent with our values and interests. We will
continue to play a worldwide leadership role in strengthaiiliy domestic
judicial systems and promoting freedom . . . b

The current actions of the OTP as regards the Ke ! s Wegnplify the
senfiments expressed above.

India refused to sign or ratify the Rome Statu
objections of India to the Rome Statute ;

* Made the ICC subordinai Seclily Council, and thus in effect
to its permanent membag : tisal interference, by providing it
the power to refer nd the power to block ICC

proceedings.

_ egal distinction between normative customary law and
trét yations, particularly in respect of the definitions of crimes
agaifERumanity and their applicability to internal conflicts, placing
countries in a position of being forced to acquiesce through the Rome
Statutes to provisions of international treaties they have not yet
accepted.

* John Boltan "American Justice and the International Criminal Court”
{November 2003) hitp://reckoning.facinghistory.org/content/reading-2 {May 2013)




* Permitted no reservations or opt-out provisions to enable countries
to safeguard their interests if placed in the above situation

* Inappropriately vested wide competence and powers to initiate
investigations-ond, i'ngger jurisdiction of the ICC in the hands of an
individual prosecUior™”

: _; | ; nade by these
couniries who declined fo sign the Rome Staft “the OTP are o
clear and concise manifestation of the en. It is fime to act,
and act decisively.

Other prominent commentators g, 1He% U dve summarised the prevailing
position as; '

if any, practical external checks

The court's s’rruc’ru
; the judges' responsibilities are

on the |CC's
determining wieth v
whether a mer - Been "unwiling or unable genuinely to
cary ouf \ Reiifle 1 or prosecution, which would trigger the
ICCs '“ Ye principle of "complementarity," which is
eaurt's power and avoid political abuse of its
rious arms of the ICC are themselves the only real

dopf its view gives the |ICC unprecedented power. For the
fIrST ’nme a permanent infernational instifution is entitled to determine
the legal obligations of states and their individual citizens and fo
criminally punish those individual cifizens—even if its understanding of

% Dilip Lahrir, Should India Stay out of the ICC
hitpe/fwwwobserverindiacom/oms/sites/orfonling/modules/analysis/ AnalysisDatail htmizcmaid=206128mmacm
aid=20613 (I May 2013}




the law radically differs from the relevant state's position, Moreover, the
ICC's judges are not otherwise subject to the supervision or control of
the states parfies, except in matters of personal conuption. Thus, when
the ICC determines what international law requires in any of its areas of
competence, this is arguably the final word.?

The barriers to the re-sign and ratification of the Rome Statute by the USA can
be summarised as

The ICC's Unchecked Power. The U.S. system of governiment is .;.o on the
principle that power must be checked by other power o He whiuse
misused. With this in mind, the Founding Fathe
government into three branches, giving each ij .
resirain excesses of the other branches. The - checks on its
authority; the court is an independent freaty, b ‘ ihe States that
have ratified the Rome Statute and accepted@he coll ity control the
ICC. In practice, the rote of the Assemb f Poriiesis I|m|’fed The judges

0 ns." The prosecutor
fCC judges determine

can initiate an investigation on his o9 g
curity Council can delay an

whether the investigation may
investigation for a year—-a d
investigation. 4

tiority. The Rome Statute empowers
| punish individuals for the crime of

The Chdllenges to the
the ICC to invesliga
"aggression.” This di

Security Councilywhics LN, Charter gives "primary responsibility for the
maintenance ¢! ecice and security" and which is the only U.N
institution termine when a nation has committed an act of
aggressi e Statute "empowers the court to decide on this matter

awvastigate and prosecute this undefined crime” free of
2 Security Councits

3 Brett D. Schaefer and Steven Groves, The U.S, Should Not Join the International Criminal Court

htp:d fueww. heritage. orgfresearch/reports/2009/08/the-us-shoutd-iot-Join-the-internationat-criminatcout (|
May 2013} atpg 4

* Ibid

* Ibid




A Threat fo National Sovereignty. A bedrock principle of the international system
is that freaties and the judgments and decisions of freaty organizations cannot
be imposed on states without their consent. ¢

From the foregoing we need to ask ourselves some periinent questions:-

+ What purpese; u i:cmmrves that is brought before the ICC against a
sitting head of s’ra’fe and his deputy not by a state party, nor by the UNSC

which the state is party.

o A case where the prosecutor has cherry pici_( il ] secute,
arbitrarity and most insidiously, from a long
independently checked or verified.

when the very
15.them innocent, It
e is no longer the case

+ A cose ostensibly to prosecute crit
humanity stands firm behind the go

directed against the p
Chief of the Defence,JFoit M;
incongruence if su ioriust be face squarely.

5 ireparably weak and flawed, whose
ched and compromised and whose
m it is brought before are disdainful of the lack
secutor and scathingly critical of the methods

make of such a case? And why should the international
finue fo allow its instifutions and resources to be used 1o

15¢ has not been brought to the ICC by State party more by the UN
Secunfy Counclil it begs the question when an individual should be able;
why an individual should be able to do so and have no recourse io a
higher authority

¥ lbid




CONCLUSION

The verdict of the Kenyan peopile flies in the face of any or any contention that
has been said of the suspects and their involvement of crimes against humanity
for it is the same humanity who have spoken clearly. These cases are crumbling
and fast at that. The UNSC needs fo take bold and decisive steps to ensure that
justice is done and the same is achieved within the confines of ’rhe Rome Statute
in sprit of openness, faimess and with respect the sové
independent Nation.

The international community needs to recognize the:
how respects the free and democratic will of the
democratic decision and reaffirm their sovereigni exiec ciriy least of all
an institufion to which the Kenyan Govermnmept i % can claim fo

uphold the rights of the Kenyan peop!e and 1o clective humanity
i " i Ily not without their

We wish fo remind g “C isthe court of last resort and it is supposed to
compliment thefigdi ' el sys*ems, and espoused by the provmons of the

Al helcist 2.5 years; we submit that Kenya has the capacity
to solution. The confinued state is an affront the state of
peac Iy in Kenya and is a hindrance fo the attainment and
sustain: he same. It is an affront to the exercise of democratic space in
a sovereigit nation. Clearly Kenya has made incredible, historic, even

unprecedented strides in improvements fo its governance system and institutions
over the past 2.5 year. The drafting and adoption of a progressive constitution
and its implementation of a wide range of institutions, commissions and
legislation to domesticate the constitution, safe guard human rights, promote
gender equality, protect the rights of minorities and define and initiate devolved
govermment is nothing short of exceptional.
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Kenyans in their sovereign wisdom elected to power two of the accused as
President and Deputy President respectively in effect sending a clear and
unequivocal message that the two persons are not only innocent but deserving
of responsibilities in the highest office of the land.

Under the UN Charfer, the Security Council has primary responsibility for
maintaining inferational peace and security. But the Rome Treaty removes this
existing system of checks and balances, and places enoracus unchecked
power in the hands of the ICC prosecutor and judges. The, ?rec:l, "ec:’red a self-
initiating prosecutor, answerable to no state or institutio
itself.

We thus ask the UNSC to take the much nee ] face that Kenya
must be given the fime and opportunity to apg re-eminence
of National Courts. The UNSC has a ions” fo assist Kenya
overcome this serious politically sensijis 37 destabilising and

disabling situation. The incoming cgirinishs W nd should be given a

actions.

We are of the opinion tha d its role and bring this matter to a
halt, if the purpose faffwt Ve, | Statute was negotiated is o be

Finally we note gt irfa ratulatory message to the Hon Uhuru Kenyatta,
President Barackal) ' “The electoral process and the peaceful
adjudica & he Kenyan legal system are testaments to the
progress in strengthening its democratic institutions, and the
desirg eople to move their country forward.”

reasons hereinabove that we ask friendly nations to use
dices and prevdil upon the Internctional Criminal Court to
continued process in relation to the situation in Kenya.

Our hope is that the friendly nations will see the merit in our case and
understand the urgency and gravity of the situation we face. We also hope
that you will act in a fashion that reflects a deep understanding of the
complexities of nation building, the challenges of nascent democracies such as
Kenya, and the need o act in a manner that rises above partisan international

i2




relafions commensurate with our longstanding relationship is based on a shared
commitment to democracy, security, and opporiunity.

The implications for the viabilily and conlinuity of the State should be self
evident. What this delegation is asking for is not defetral. What this delegation is
asking for is for the immeagiiale lermination of the case at the Hague without
much further ado.

Macharid Kamau
Ambassador/Permanent Representatiy

M 2ot OISR
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