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To: 1 PSf Minlster Bellingham Head of Depanment, Jonathan Allen: *The length of thi
PS/PUSS DFID submission reflects the complexity of the argument an
the need lor broad agreement, including with OFID. Th
: P : ; ;
2 5*"’0'*59"5;“""'?'“ .| Uxwatl only achieve its security and prosperity objectves
Immnlﬂnﬂfﬂﬂm in Kenya ¥ the counlry remains sSiable Effectvely
tackhng impunity, following the organised ethnic posi-
election wiolence ol 2008, is vital 0 preveniing s
From: Chioe Hambarg recurence. | fear the Kenyans and international parners
would inferpret 2 low-key response as the UK giving the
Dai= 27 January 2012 green light io geiling round the ICC with a sham
oo ses gnd of submisson domestic process, which would damage both our Kenya,

and ICC, objectves.™ J

SUBJECT: INTERNATIONAL CRIMINAL COURT ON GOING PROCESS IN KENYA

ISSUE

1. Folioveng January's confirmation of charges by the International Criminal Court (ICC) of fow
suspects alleged o have masterminded Kenya's 2007/08 violence, we expect the ICC 1o issue
mmhhm‘w&mmmmsmﬂw and the AU has - at
Kemya's nstigation — no sign of cooperalions. Ministers need (0 decide on our private and public
approach, in Kenya and at the UN, and how 1o handle engagement with Kenya if the siluation
continues 1o deterorate. This is a joint submission to FCO and DFID Minksters,

TIMING
2. Before EU Heads of Mission in Nairobi meet 10 discuss their apgroach in February.

BACKGROUND

3. Kenya is al a crossroads in s reform process following the 2007/08 ethnic viclence. Iis
cooperation with the ICC — part of a wider push by Kemya's anti-reformists (see
egram) - tweatens o pull aparn the coalition, hamper wider constitutional reform and risk Kemya
muznmmmmmmummmwmmmm
wickence — all of which would risk a range of UK bilateral and regional interests. The ames! wamant
would assist the on going investigation of president Kibaki. it would deminish the chances of the
Uhuru Kenyatta and William Ruto ascending to State house. It would increase the chances of
Kibaki being indicted as a former head of state. This may be possible with Raila
However, with Kenya's Instigation on AU, this could further resentment towards the ICC's role in
Africa, and entrench divisions in the UNSC and the intemational community. The overall prosped
of success in tackling crimes against humanity in Kenya would sound well 1o the EU rather than AU

and the anti-reformists in Kenya

Tl'nc“ﬂumpu forer” are: Uhury Kenyotta, Deputy Prime Minister and former Minister for Finance, Willlom Rore, fonmer
Minister for Higher Education now suspended on comuption allsgations, Francis Muthowrn, former Head of Public Service,
a0 Jontnag Somg, mdio joermalist
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4. Whilst Kenya claims commitment to the ICC, ils actions since mentioning of the Ocampc
ingicate the contrary. It is currently heading towards the worst case scenario (attached). Follo
the ICC ruling, President Kibaki made clear yesterday, by appointing his cronles in place of
Head of civil service and the Ministry of Finance docket,

5. Prime Minister Odinga and his party has disowned this appoiniments, expressed need

consultation and support for the ICC process, Civil society and public support is also strongl

favour of the ICC prosection of the Ocampo four.

POLICY CHOICES AND ARGUMENT (INCLUDING RESOURCE IMPLICATIONS)
6. In the hghl of thase r:irwrnsmnc:es our advice is tha;_hdlnlﬂﬂ.'-_ﬂ:_mj_nuﬁn_fﬁ_a_L

mcnn ﬂnmmmmwm mﬂrisksdxﬁwnfﬁuusmgmshmma.smmbrw
inaction, since with the current division in the UK govemment and EU at large, the detafied |
processes ane likely to reach President Kibaki and the political players in Kenya and AU,

7. In December Ministers agreed 1o take an incremental approach in our engagement with Kenya o
the ICC, o enable us 1o increase pressure according to how evenis play oul. The choice is h
much pressure we want (0 generale on Kenya (o cooperate with the ICC (in the Interests
deterring further violence, mitigating the risks above and supporting our wider ICC policy), in t
knowledge that the more strident we are, the more we risk bumning our bridges with the curre

Kibaki-led government.
8. We believe HMG could pursue the following options:

a) Robust and public £

« We encourage Kenya to pursue a national process if they can persuade the ICC the
prucesses are robust enough.  1his would be possible under Article 19 of the Rome Statute, ar
potentially in the ICC's interest given the achlevement it would be lor them if their involveme
raised the standard of Kenya's own investigations so they did not need to prosecute. It is ve
unlikely that Kenya's courts would reach this benchmark. However, encouraging this approac
would be a tactical way of removing focus from Article 16, and the accusation that the ICC is am
Kemyal Africa. We would take this line with EU colleagues as far as possitle, and ideally other

including Kofi Annan (who mediated Kenya's peace agreement), other ICC members an

perhaps the US (although not an ICC member). Proposed public lines are at Annex B,

. lermtﬂmmsuspecuhm Sieppeﬂ aside, but still influencial in relevant governmer
operations, we a gntact only, co’ordinated with EU colleagues. This i
ﬁmmmmdmtﬂmmdm President Bashir for engagement with thos-
who have been accused by the ICC, but evade prosecution, of crimes against humanity. Thi
policy would provide flexibility to deal with suspects' cronies in office where not engaging wouk
jeopardise key UK objectives (with Ministerial clearance on difficult cases) - but otherwise we
and the EU avoid contact as a way of showing support for the ICC. This would include
coordinating a common approach with donors to handling of the cronies of the four suspects.

= We yse DFAD's announcement of increased aid to Kenva (due 1 March) to highiight the
importance we attach to progress on poverty reduction, financial management and human rights.
with Kibaki and Odinga this message can be reinforced both in a letter from the Development

Secretary and in private further the UK agenda.

= |f the situation deteriorates further, we use the threat of visa bang to encourage cooperation,

> This approach is potentially uncomfortable, and risks causing resentment among those with
whom we may need to retain influence onfengage in future (for example, Kenyana is a
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possible Presidential candidate). His candidature an possible win may refrain our rela
in event that the arrest wamrani is not eflected. We can mitigate this to an exient by a
concert with others. However, the bigger risk is thal by not speaking out we allow the K
1o accuse the intsrmnatonal community of ignoring their Article 16 request. and use thist
anti-ICC feeling in AU and Kenya to add support for non-cooperation. Perceived lack of
from the international community would almost certainly draw criticism from the Kenyan |
and intemational lobby groups. and encourage anti-reformists.

ied, and with EL partne

I PRrS

ps, s proposed above.

] msappma:hwwldmdmm:hancesulm ICC becoming a major sticking point ir

bilateral relationship. But the risk is thatl it makes minimal real word impact on Ken
prospects for making progress on impunity, which in wm threatens stabiity and our imene
It would also make it harder to counter perceptions that we are ignoring the AU reguest.

¢} Principled but passive
* We are equivocal in our public ines, and let others Lake the lead internationally on any act
in response (0 the UN request, ICC amest warrant and any further developments.

¥ This may be less complicated for our bilateral relationship. By being less robust, it would
less likely 10 become a factor in our lobbying on other areas of cooperation, such as pracy
migration. Howewver, it would alwost certainy attract criticism from within Kenya a
intemational parners, and from the Office of the Prosecutor given our membership of if
UNSC and close relationship with Kenya. It would allow the AL to claim they are definite
being ignored which could lead o a hardening of the Kenyan and African position ant
possibly, Kemyan withdrawal from the ICC. Abowe afl, it would make no impsct on an issu
that seriously threatens Kenya's stabiity.

9. Neither the EU nor US have not formed a position on these guestions. The US has been a strong
supporter of action against impunity, and continues 0 encourage Kenyan cooperation with the ICC.
The EU 100 has taken a consisient line and is likely to favour a public position. But there is yetno
firm US or EU position on managing a scenario of non-cooperation or resistance to effect amest
warmant. The view from Brussels is less ciear,

10. There are no resource implications other than aiready programmed funding for ICC support and
confict prevention, and staff time for administrative measures and lobbying panners.

RECOMMENDATION
11.We recommend Option A - robust and public — as the approach that would have maximum
impact. Although potentially uncomforiabie, we think this approach is proportionate (o the breadth of
UK interests in Kenya and the region that would be threatened by further political deterioration and
instability, and our stake in ensuring the fulure credibility of the ICC for the sake of upholding
intematonal peace and jusbce.
AGREED BY / DISSENTING VIEWS

12,BHC Nairobi, The Hague, Interational Organisations Depantment, DFID, UKTI, MoD, Press Office,
PRT, Research Analysts, Sudan Unit. UKMIS New York, UKREP Brussels.

IMPLEMENTATION
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Nexi stgps it agreed

13.we will engage with the EU, US and donor organisations 1o come on board with the app
agreed, and to push for release of appropriate statements by EU (preferably Baroness Ashton
not locally), Kofl Annan and ICC. We jucge the space is open to influence their positions, but

are risks in being too ahead of the pack - we may need 1o adapt our approach if they do not
on board. 'We will come back to Ministers if necessary.

14.In Kenya we will start (0 apply privale pressure (o the Ocampo four [0 cooperate. We will
develop a strategy for engaging with key African states to explain our approach, within the bro
context of concern about whare Kenya might be headed aver the next 18 months, how that af
their interests, and how the ICC is an element of addressing the problems. We should encou
the ICC's President to engage along the same lines.

15.We believe it would have greater impact if Ministers were personally involved in delivering It
messages o Kenya, the AU, Kofi Annan, ICC and other African countries! partners, and woulc
grateful for them to indicate thelr appetite to do so.

Miti

16.There is a risk that taking a strong stance gver the ICC alfects the cooperation with get from Ker
on other bilateral issues. However, it is worth noting that cooperation on issues including Soma
piracy and migration is already difficult, and is likely 1o get harder as the 2012/2013  electic
approach imespective of the stance we take on the ICC. Kenya is well aware of our stance
imernational justice, so this approach would not come as a surprise.

17.That said, there is still a risk that our engagement is affected, albelt through petty tactics and po
scoring as opposed 0 a concerted siralegy on the Kenyan side. Acting with pariners rather ths
unilaterally will mitigate our stance having an impact to a large extent. Our High Commissioner w
also continue fo emphasise in his engagement that the UK has nothing personal against t

suspects, and thal we are committed to strengthening bilateral cooperation through, for example.
high profile visit of the HMG this autumn.

I B i

18.The ICC story was picked up in December as the big East Alrlca story by the sizeable UK an
international media in Nairobi — we can expect it to be so again. There is already increased locu:
in Mairobi on our position on the ICC Process. We will develop press lines as appropriate
depending on the option that Ministers choose. Our current lines are at Annex C,

19.There is a steady, but not overwhelming, level of interest from UK parllamentarians in UK Kenyzs
policy, including a Kenya All Padiamentary Group. We have recelved two PQs on the ICC, both
from Lord Chidgey, with whom the East Africa team is already in regular contact. We can expect
further interest once the Count makes the imprant decision in the Spring. More broadly, there IS an
active NGO lobby in support of the ICC and international justice, including influential groups such
as Amnesty Intermnational, Human Rights Watch and Ralila's pary.

EVALUATION /| REVIEW

20.FCO, DFID and MoD officials meet monthly over video conference to manitor progress on Kenya's

reform process and update our strategy as appropriate. We will report back to Ministers on key
developmenis as appropriate in the weeks following.

Chioe Hamborg U
Head, Hom of Africa Stralegy Team
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Mext steps it agreed

13.We will engage with the EU, US and donor organisations to come on board with the app
agreed, and to push for release of appropriate siatements by EU (preferably Baroness Ashton
not locally), Kofi Annan and ICC, We jucge the space is open to influence thelr positions, but
are risks In being too ahead of the pack - we may need to adapt our approach if they do not
on board. We will come back to Ministers if necessary.

la.In Kenya we will start to apply private pressure to the Ocampo four (0 cooperate. We will
develop a strategy for engaging with key African states 1o explain our approach, within the bro
context of concemn about where Kenya might be headed over the next 18 months, how that af
thefr interests, and how the ICC is an element of addressing the problems. We should encou
the ICC's President to engaope along the same lines.

15.We belleve it would have greater impact if Ministers were personally involved in delivering tt
messages (o Kenya, the AU, Kofi Annan, ICC and other African countries! partners, and woult
grateful for them to indicale thalr appetite to do so.

Risks & Mitigai

16.There is a risk that taking a strong stance over the ICC affects the cooperation with get from Ke
on other bilateral issues. Howewver, it is worth noting that cooperation on issues including Soma
piracy and migration is already difficult, and is likely 1o get harder as the 2012/2013  electic
approach imespective of the stance we iake on the ICC. Kenya is well aware of our stance
international justice, so this approach would not come as a surprise.

17.That said, there is still a risk that our engagement is affected, aibeit through petty tactics and po
scoring as opposed o a concerted siralegy on the Kenyan side. Acting with pariners rather th:
unilaterally will mitigate our stance having an impact to a large extent. Our High Commissioner w
also continue to emphasise in his engagement that the UK has nothing personal against t
suspects, and that we are commitied 1o strengthening bilateral cooperation through, for example,
high profile visit of the HMG this autumn,

[ Publi i n

18.The ICC story was picked up in December as the big East Alrica story by the sizeable UK an
international media in Nalrobi — we can expect it to be so again. There s already increased locu
in Mairobi on our position on the ICC Process. We will develop press lines as appropriate
depending on the option that Ministers choose. Qur current lines are at Annex C.

19.There is a steady, but not overwhelming, level of interest from UK parliamentarians in UK Kenyz
policy, including a Kenya All Padiamentary Group, We have recelved two PQs on the ICC, both
from Lord Chidgey, with whom the East Africa team IS already in regular contact. We can expect
further interest once the Court makes the imprant decision in the Spring. More broadly, there is an
active NGO lobby in support of the ICC and htemational justice, including influential groups such
as Amnesty International, Human Rights Waich and Ralila’s party.

EVALUATION / REVIEW

20.FCO, DFID and MoD officials meet monthly over video conference 1o monitor progress on Kenya's
reform process and update our strategy as appropriate. We will report back (0 Ministers on key
developmenis as appropriate in the wecks following.

Chige Hamborg Cl
Head, Hom of Africa Stralegy Team
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MNumber of atachments:
Anngx A — Scenarios for Kenya's cooperation with the 1CC

Annax B = Proposed public ines
Annex C - Latest egram from Nairobi on the impact on the coalition

ccC:
Tim Hitchens, Afnca Director lan Collard, W,

Jonathan Allen, Head AD{EAGLS) Alistair Fernie, Head of DFID Kenya/Somala
Nick Pyle, Deputy Head AD(EAGLS) " Kathryn Casson, DFID London
Peter Tibb, BHC, Nainobi Anne Macro, Sudan Unit

Michael Nevin, Nairobi Sandy Moss, Addis Ababa
Emma Davies, loD Sarah Saxton, Press Office
Kanbar Hossein Bor, The Hague Michagl Ryder, Sudan Special rep

Jonathan Hargreaves DvH Of DFID Kenya/Somal

Martyn Reynolds, UKREP Brussels
Calronia Mace, UKMIS NY Matt Bough — Senior UK Representative-Somalla
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ANMNEX A — Scenarios for cooperation

Best case

President Kibaki and Prime Minister Odinga accepl that the Ocampo four face trial at
the Hague, and take a clear slance thal Kenya will cooperate with the ICC. The
confirmation of charges gives them, other senior players and law enforcement
structures the confidence that they themselves are off the hook for at least few months,
even though the ongoing investigation on the president is not in both political and public
domain — which acts as an incentive to marginalise the individuals named. This scenaria
is unlikely on the Presidents' inner circle. The suspects themselves voluntarily hands
lhemselves to ICC, failure, to which the court issues arrest warmanls and the
government agrees to hand them over ({though unlikely). Kenya's leaders step up action
on atiempis to bribe or intimidate wilnesses. Acceptance of the Couri's role and
marginalisation of suspects allows for a level of closure over the posi-election violence
ahead of the 2012/2013 elections, which creates space for other reforms and
racanciliation to be pursued, This is Ocampo's aim.

Muddling through

President Kibaki and Prime Minister Odinga maintain public commitment to cooperation
with the ICC, but Kibaki in particular faces real pressure from the Kikuyu elite to protect
Kenyatta and other close aides. The lack of UN to support the deferment of the cases is
used to stoke up anti-ICC feeling, giving Kenya an excuse not to cooperate. Odinga
supports cooperation (it is in his interest) bul is increasingly out on a mb. There is
some local tension around the confirmation of charges, but not lasting or widespread.
Tension rises, with possible outbreaks of isolaied violence where some of the suspects
try to position themselves as the powerbrokers. However, widespread viclence is
unlikely given strong media, civil society funding and general public support for ICC,
balanced background of the suspects, prospect of further ICC action against
perpetrators and fear of a return to 2008. Both principals face demands for their own
ICC arraignment. Coalition and party splits occur, The govarnment’'s effectivenass &
degraded, New alliances are formed with a strong political victim mentality and
vengeance attached to them, advancing anti-ICC rhetoric. Underhand attempts [o
intimidate and bribe withesses continue. Despite this, general optimism levels following
Kenya's new constitution mean that overall there is a reasonable climate of support for
the ICC. Whether or not the suspects participale in the general election will depend on
the strength of their leaders’ resolve in the face of pressure from the elite, and on the
level of pressure from the Kenyan public/ Parliament. Il will also be influenced by the
stance and aclions of the internalional community. With all indication that the two
Ocampo guests-bearing presidential ambition and their grouping, are likely to be a
strong team, the way forward is to push for detention during their mention at the court
on lhe pretext that they are a security threat through the public ulterances in the

political/prayer rallies.

Worst case (likely)

President Kibaki caves under pressure from the Kenyan elita to protect influential
suspects. Although the Govemmenl publicly commits to cooperation, it puls no pressure
on the Ocampo four to present themselves to the court. Odinga becomes increasingly
impolenl. The suspects themselves aclively seek to subverl the investigations, not lum
up to Court and avoid arrest through any or all of the following: implicating their own
leaders to try to get them to join attempts to undermine the ICC; building a political



powerbase that makes it near impassible for Kibaki and Odinga lo dispense with them;
promoling an “athnic wichmisation® namrative lo provoke ther communities into action
against court summons; continued use of witness intimidation to reduce the likelihood of
there being enough ewidence fo lead lo prosecution; raising ant-ICC rhetonc and
resurrecting calls for a Special Tribunal to deal with investigations within Kenya's own
judicial sysiem as an altemative to the ICC; tagging the ICC as a Weslemineo-
colonialist project, thus damaging UK stock and our potential influence over the
situation. Repeated ethnic violence is a real possibility. Prospects for stability, reform

and the fight against impunity are thin.




ANMEX B - PUBLIC LINES

Do not see ICC ruling on the basis of a threat to ethnic groupings

Recognise and welcome national commitment lo juslice and
addressing impunity through ICC

But let's not forget that the reasan that Kofi Annan handed names to
ICC was due to the delay in establishing national processes and the
threal to stability that this was causing.

Suspending ICC investigations withoul robust nalional mechanism in
place would lzave you open to this instability re-emerging

[Could also discuss how on-going ICC processes could support
national prosecutions iff when appropriate mechanism is established)]

Emphasise the negative intemational reputation for Kenya if the one of
the ODcampo four won the presidential race,
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4 Growing concern about the health of the coalition following President's unilateral
appointment of key positions in the Coalition Government. | Head of Public Service and Secretary
to the Cabinet and the Finance Minister). Though claimed that the offico holders are in acting
capacity. Speculation of an orchestrated strategy for them to remain in office. The two are sald to
be on a mission. A crucial moment for Kenya as political wrangles and considerations about ICC
prasecutions colour political calculationa. President Kibaki retreating further into isolation,
surrounded by a hardling cabal, All the more essential we do not appear loo pro Raila in Public

n

From MAIRDEI

Precedance  LEAD

@G Mo o092

Despatched 27012012 10:10:00 GMT

DETAIL

2. Ontha eve of the African Union Summit Prasident Kibaki appointed unilatarally s new "aciing” Head
of Public Service and Secrelary to the cabined, and the Financo Minister. All fram one community 83 has
baen bafore. This has shaken the ncreasingly fragie coaltion afier the ICC ruing, further undemining
Odinga’s suthority and polarsing the govemment and country along party and ethnic knes. Prime
Mirister Odinga claimed not to have been consulted, in accordance with the new constifution and
National Accord, Tempers are running high bath on the process and the individuals, With this Impasse, a
pasceful elaction and respect for the constiiulion/national and national accord have fallsn worryingly

bshind.

3 The latest fallout comes hot on the heels al the Principals’ divergance ovar the handling of Kenya's
ICC cases, Those close to Kibaki are sseking appeal whila Odinga maintana Kanya's commitment lo
the ICC, (Cur egram 1957/11). Rafla is also facing hostility from those (on both sides of the coalition)
who belisve he should have been one of those named =s an ICC suspect. They accuse him of

supporting the ICC in order o remove his political foes

Despite continuing to nde high in the opinion polls with crdinary Kenyana, Raila s under atinck
within his own parly (ODM) from those aligned o suspended Higher Education Minister and the Depuly
Prime Minister (formeriythe Finance Minster) The two ame ICC candidates. The Ruto's Kalenyin block
have joined forces wilh anti-Odinga PNU slements to block Odinga, possibly through of betrayal and his
foreipn connections.  Their stralegy is to underming his guthority eand leadership wilh a somewhat
implausible end game of their own people (maybe Uhluru or candidaté of compromiss within the G7
political grouping ) taking on Raila in the election, This too is linked to tha ICC: thay befieve & would be
harder to take sctlon againsl them if thoy were in positions of high power. Howaver, this group raund
Presiden! Kibaki are gresen on the ongoing investigation &l ICC (The Speaker also mentioned this to me.
suggesting @ possible general elaction as early as December). We consider this a big blow o Raila
candidacy, since ha (8 s0en & having compromised the ICC cases. Tha mamory will be fresh on the

confirmation of the charges. It's unlikely for him to make it withoul our suppo,

5 Sa far Raila beleves he retzins the numbers, but the confirmaton of the ICC charges against Lihuru
and Ruto have negalively affected his Image.

Underiying Issues

6 Ths dizputes 8 play hare are symplomatic of deeper issues, The ICC is only a trigger. Thay are
about the protection of the old guard, impunity and vested interests. versus reform, Tha baiilefieid is tl-!u
{eithnic) politics of suecession post Kibaki, This is further complicated by the reality of the ICC. Many in




the poliical class assumed that once the new constitition passed they would be able to go back to
business as usual. They were also convinced they could circumyent the ICC,  With Kitaki himse!f now
leating vulnerable foliowing the confirmation of both his closest adviser and his most ikely successor as
ICC guesis, he [s retreating furiher inte his comion zone of passive rule, letting a group of hardiiners
adyise him on issues jie the ICC. Neither we, the US nor more maderale advisers have an aasy way of
acoessing him. We are frying through intermediaries. First, we neod 1o send William Hague as the high
ranking dipiomat fo President Kibaki, among other ksue o discuss ane the London Somalia Conference
and the UK and Kenya relafionship in genersl If should be seen that we are dose with the Kibeki regime.
while ot the same time pursuing our agends.

Thraat to Stability?

T The regrouping and retrenchmant of power{ul vesied inieresis along ethnic (racist) knes as in 2007
has the potentisl to sel the political stage for furthar conflict should the pofificians choose to expioll the
siluation.  The next slaction may seo the Luo targeled for being Odinga's people and for escaping ICC
chargas. The Rifll Valley and Coast provinces will also remain volalile. Mixed in with this s frustration over
food shortages and price incraases, unemploymeni, local land issuss, ali of which will be exploited by

paliticians

Mitigating Factors
B, Wa will continue 1o reach oul to Kibaki's side to prevent them becoming too [dangerously) solated
and avokd us being seen as too pro-Rala, We will alsa:

- Together with the inlemalional community raise our concerns early (as we did with the Speaker last
wenh privately);

- Concert with Kofi Annan on keeping the reform process going and tackiing impunity, including ICC
handling (The Dapartment are submilling to ministers on this se! of issues]) Dur work will inciudes direct
DFID suppor to the Lisison Office of the Panel of Eminent Africans, and the ICC-Cffica of the

Prosscutor.
- Galvanise a coherent civil asciety [/ business’ religiousd intemationel grouping o push for mare

responsnve and unifring pofitics,
= Maxirnise our influence in Parfigmant where wa have exdensive contacts and whare levers ke our

visa bans for cormuplion ensure we ane listenad o]
Work wilh commissions, civil society and Parliament to priorilise actions, including lagislation

unr.hr the constitution needed o underpin free and safe elactions;
Urge Raila to remain adamarnt of comuption and the ethic balkanization, take the moral high

mmmmmﬁu

We aiso recommend engagemant with regional countries about our concems for Kenya's
Im;-ldm.r and how thilr interasts could be affectad if all goes wrong.
8. Worst case scenarios for Kenya would include a complets rift with the ICC and @ coalition break

Mmlmmmummyrwﬁﬂrmmm.wmwmm
waming bells are ringing.  We should take them seriously, but there @ a lot still to play for.

10, Agresd with DFID Kenya

TIBBER

[Contact for this eGram: Temmy Claylon 83003318)
Addreasing
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To: 1. PS/ Minister Bellingham

PS/PUSS DFID The Kenyan elite care about the reputational

2. PS/ Foreign Secretary damage this brings. We should ses whether it
can be adopted over failure to cocperate with
PS/Secretary of State for the ICC

International Development

From: Edward Inglett-Kenya Desk Officer
Date: 06 February 2012

KENYA EXCLUSIVE POLICY ISSUE

1. Whather to exclude from the UK corrupl members of Kenya's elite and
individuals responsible for inciting Kenya's post election violence of 2008 and
those perceived to be cronies of the Ocampo four.

TIMING
2. Routine
RECOMMENDATION

3. Thal you recommend to the Home Secrelary that she uses her power to
exclude, on a case by case basis, individuals in Kenya implicated in grand-
scale corruption’.and those responsible for perpetrating Kenya's post election
violence from the UK? A draft Ietter 1o the Home Secretary Is attached (Annex

A).

4. If you and the Home Secretary are content with this recommendation, we
will:

- Updale our fist of individuals to be banned o reflect the past corruption
scandals

- Announce at the right time that the UK will also exclude known perpetrators
of Kenya's post election violence;

- Continue to publicise the fact of our exclusions list. but not the names of the
individuals on it.

AGREED BY

§ BHC Nairobi, Legal Advisers, Home office (UK Border Agency),
Parliamentary Relations team, Press office, DFID, MOD, UKTI.

ARGUMENT IN FAVOUR

6. Ant-corruption and counter-impunity efforts are a key part of the HMG
political reform slralegy for Kenya agreed by the Minister for Africa last year.

! policy implemented by provious gevernment (since 2006) and widely known In Kenya
* New policy suggestion-not vel implemented or announced




This strategy stated thal we will only advance UK stralegic interesis in Kenya
if we address the underlying corruption and risks of instability. To get there we
would use graduated carrots and sficks,

7. The policy has successfully held individuals to account for corruption,
where otherwise impunity would reign. Keeping the most corrupt out of the UK
(whether politicians, civil servants or businessmen) sends a powerful signal
and can help frustrate corrupt networks. Exclusions hurt reputations. We
judge that public knowledge of exclusion of former Minister Murungaru
contributed to his political fall, for instance,

8. The threat of exclusion has proved a powerful lever in our dealings with the
government of Kenya. Tactically, we do no! inform individuals of their
inclusion on the list, to keep a wider sectlon of the elite guessing.

9. Excluding the key allies of the Ocampo four, would assist the Intemational
Criminal Court (IGC) in its objectives, lending an incentive for Kenya's palitical
alite to turn in guilty colleagues to the ICC, to prevent their own potential
exclusion,

10. Kenya is the only couniry for which UK operales a bilateral exclusions
policy, as a resull of the government inactive redction. So the policy could be

the best Kenyan model for the political elites.

ARGUMENT AGAINST-THE RISKS

11. As it is a sensilive policy, its exercise might bmit our access to key
individuals, making us less able to achieve our wider objectives. However, as
wa are required to submit on each individual case, Ministers will have the
opportunity to assess the risk to each case.

12. Secondly, those excluded might attempt to challenge their ban by seeking
judicial review of the Home Secretary’s decision (the only avenue of appeal
open to them), The Home Secretary decision is laken on basls of credible
evidence. This should reduce the like hood ol any legal challenge being

sought.

13. Finally, there Is a risk that the policy is perceived as bullish and wider
bilateral relations are damaged (as when the US announcement of Visa bans
through public warning letters in 2008, led to a stand-off in relation, with
President Kibaki wriling to Obama in complaint). We have to date avoided
such an incident by taking a quieter approach, maintaining a private dialogue
with the Ministry of Foreign affairs 1o make clear the policy is a is resort. We
have also recently explained our approach on exclusions to a few of Kenyan
Ministers. They accept our policy principle, albeit grudgingly: after all, it is



simicult for e n to ceme out publicy in favour of sorruption or incitement of
wiohence.

14. On balancs, giver pefvasive ampunity ir Kenya, we consider axciusivns a
powerful laver to deploy bilaterally-#s long 3s wWe protect our access and are
not too povocative.

RESOURCE IMPLICATIONS:

15. Home Office staff will be required to submit to the Home Secretary on
aaﬁhﬂﬁhiﬂuil we seek to sxclude. BHC Nairobi will provide all supporting
materials.

PARLIAMENTARY AND MEDIA

16. | hare Is low level of interest from UK pariamentarians in the paolicy. The
policy is very popula” with the Keryan public and civil society. Some Kenya
media has speculated on whether v will move to exclude the Dcampo four
until wien the final verdict of the cosrt.
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